Policy Structure and Conversation Framework

Skagit PUD Water Rights Lease Program

PHASE 1 - Policy Development

Step 1: Initial Policy Discussions and Goal Development

Below are a number of questions designed to gather information from the Board about the
“why” and the “what” of a potential Water Rights Lease Program. These questions are
intended to focus on the program's overall vision, not on the details of how it will be
implemented.

Responses will be used to develop a table of contents, or structure, of the policy. Please
come prepared with some responses to the questions, and we will discuss them as a group
to lay the foundation for the policy.

1. Purpose — Why are we developing a program to temporarily and seasonally transfer
water rights? This is an open-ended question about what your vision is for the water rights
lease program. Don’t only think in terms of solving a current problem, think in general
terms about the future.

Commissioner Comments:

Lindquist

| believe the overarching goal of this new program needs to be clearly stated as the purpose
being to support agirrigators. | don’t know if we want to add other potential uses, but |
think for the most part Ag uses are the priority.

Hamburg

Per seasonal transfer pilot program memo 4/9/24 the purpose of the temporary and
seasonal transfer is as follows: “years where Skagit PUD has temporarily transferred a
portion of its water rights to Drainage and Irrigation Improvement District (DIID) #15 and
Consolidated Diking Improvement District (CDID) #22 to be used for irrigation purposes. In
each of these years, 2015, 2019, 2021, and 2023, the PUD applied for a temporary drought
change authorization from the Department of Ecology (DOE) to facilitate the transfer of
PUD water rights to be used for agricultural irrigation. The transfer benefits the contracting
parties because they each hold water rights that are interruptible during periods of low
flows in the Skagit River, preventing them from irrigating their fields when the Skagit River
drops below the instream flow threshold.”...

“There is mutual interest from DIID #15, CDID #22, Skagit Valley Farms, and the PUD to
organize longer-term agreement that includes temporary water rights transfers in non-



drought years.”

Per Interlocal Agreements 2024-2026 & water transfer contract with SVF Recital:
“B. WHEREAS, Skagit PUD recognizes the impact and value of robust agricultural
productivity”.

Miller

The Skagit PUD holds senior water rights on the Skagit River that represent a significant
public asset. The purpose of this program is not merely to solve a current agricultural
shortage, but to proactively establish a transparent, flexible, and legally sound framework
that allows the PUD to optimize the value of those rights for the long-term benefit of all
stakeholders. We have already demonstrated through six successful transfers (2015, 2019,
2021, 2023, 2024, and 2025) that temporary, seasonal transfers are operationally feasible
and regionally beneficial. Looking forward, this program should position the PUD as a
regional water management leader — enabling us to respond to climate variability, support
agricultural viability, and potentially serve municipalities and industries facing water
scarcity, all while protecting the PUD’s core mission of reliable municipal water service. A
formalized program replaces ad hoc negotiations with a clear, defensible policy that
reduces legal, financial, and political risk over time.



2. What Criteria Should Be Considered - What should be the cornerstones of a new
policy? What “rules” would you putin place to provide sideboards? Below are some
examples of rules that we have used, or have discussed. Feel free to include additional
criteria.

e Priority of water service to PUD’s existing customers
e Timing constraints
e (Geographic constraints
e Participation constraints
¢ No permanent transfer of water rights and no guarantee of availability
e Flexibility and adaptability
e Other:
Commissioner Comments:

Lindquist

I think a clear policy about what our metrics are with Judy Reservoir needs to be spelled out
so that operationally we can continue to supply piped water customers without any
disrutions.

Hamburg

Consistency with previous agreements:

Timing Constrains: Seasonal: Per seasonal transfer pilot program memo 4/9/24 &
Interlocal: “May 15 and end on or before October 1.”

Geographic Constraints: Per Interlocal agreements 2024-2026 Recital: D. WHEREAS, ...
owns water rights on the Skagit River that allow them to divert water for the purposes of
irrigation of agricultural fields, those rights are subject to the Skagit River Instream Flow
Rule (WAC 173-503), and they are often unable to divert river flows during the summer
months when irrigation is needed due to low river flows; and”

Participation Constraints: See section 3. Eligibility

Diversion, Timing and Amounts: See statement of work in Interlocal agreements. Other
conditions such as instantaneous amounts and total volumes must either follow 2024 LOU
with Swinomish Nation or to be determined.

Flexibility & Adaptability for PUD Operations: See Interlocal Agreement section “vi.
Interruption of Service”.



Miller

The cornerstones of this policy must prioritize the PUD’s primary legal and fiduciary
obligations while enabling meaningful flexibility. | would establish the following rules as
non-negotiable sideboards:

. Priority of water service to PUD’s existing customers — No transfer shall occur that
compromises the PUD’s ability to serve its 85,000+ municipal customers reliably.

o Strict compliance with the 1996 MOA — The 40.10 cfs cap when instream flows are
not metis a legal and treaty obligation, not a policy preference.

o Timing constraints — Transfers should be limited to periods when reservoir storage
and river conditions allow, as determined by PUD operations staff.

. Geographic constraints — Priority consideration should be given to users within the
Skagit Basin to preserve regional water balance.

o Participation constraints — The PUD should retain full discretion to accept, reject,
or terminate participation.

o No permanent transfer of water rights and no guarantee of availability — Every
agreement must be explicitly temporary and conditional on operational capacity.

o Flexibility and adaptability — The program must include built-in review cycles
allowing the Commission to adjust terms, pricing, and eligibility criteria based on changed
conditions, new law, or operational data.

. Rate-setting authority retained — Pricing shall be set by Commission resolution
under RCW 54.16.030, reflecting the full value of the resource and protecting ratepayers
from subsidizing transfers.



3. Who Could Be Eligible To Participate — Don’t limit your thinking or your options. What
industries or operations that need water could be involved? We are currently aware of the
following types of customers, but there may be others that we aren’t aware of.

e Agriculturalirrigators
e Municipalities and Special Purpose Districts
e Commercial and industrial
e Other:
Commissioner Comments:

Lindquist
As | stated above Ag is the primary purpose of this policy. | am open to the other two, but
they would be a lower priorities.

Hamburg

Eligibility: Per Interlocal Rectal: “B. WHEREAS, Skagit PUD recognizes the impact and value
of robust agricultural productivity”.

And D. “...owns water rights on the Skagit River that allow them to divert water for the
purposes of irrigation of agricultural fields...”

Prioritization: Prioritize Local Government Transfers for the purposes of agricultural
irrigation as the “the district will, upon request, assist and aid water districts and
municipalities when practical.” See Water Policy Manual 2.2.2 & Interlocal agreement
2024-2026 w/ DIID #15, CDID #22 Recital:

“C. WHEREAS, CDID #22 is a special purpose district formed for drainage and irrigation.”
“M. WHEREAS, RCW 39.34.010 permits local governmental units to make the most
efficient use of their powers by enabling them to cooperate with other localities, including
an agency of state government, on the basis of mutual advantage. In addition, under the
authority of the Interlocal Cooperation Act, specifically RCW 39.34.030, public agencies,
such as the parties, may enter into interlocal agreements such as this one;...”

Followed by prioritization of those who meet eligibility criteria and who impose “severe
disturbances or pressure fluctuations to other customers of the district” (See Water Policy
Manual 2.5.6 & Interlocal Recital D).

Miller

We should not artificially constrain who can participate. Water scarcity is a regional and
growing challenge, and the PUD’s senior rights are valuable across multiple sectors.
Eligible participants could include:

o Agriculturalirrigators — Including both individual farms and irrigation districts, with



priority to users in the Skagit Valley who have historically benefited from transfers.

o Municipalities and Special Purpose Districts — Neighboring cities or water systems
facing temporary supply gaps should be considered.

. Commercial and industrial users — Including food processing, manufacturing, and
other water-dependent industries that support the regional economy.

. Environmental and habitat organizations — Entities seeking to augment instream
flows for fish habitat restoration could also be eligible, which would support regulatory
goodwill with Ecology and tribal partners.

The key is that eligibility criteria should be defined by the PUD in policy, not negotiated
case-by-case, to ensure fairness and transparency.



4. Key Safeguards — What can we putin place to build trust with the participants,
regulators and stakeholders? Think about regulatory, operational and technical
considerations. Things that we have already considered include:

e Must comply with requirements of the Washington State Department of Ecology,
such as protection of instream flows and water rights

e Consideration of stakeholder input
e Specific PUD criteria for operational success with a priority for existing customers
e Other:

Commissioner Comments:

Lindquist

This again | think needs to be clearly spelled out. What level does the reservoir need to be
at for us to make these transfers. | think this needs to be clearly spelled out in the
beginning.

Hamburg
Flexibility & Adaptability for PUD Operations: See Interlocal Agreement section “vi.
Interruption of Service”.

Miller

Trust is built through transparency, consistency, and demonstrated compliance. | would
recommend the following safeguards:

o Full compliance with Washington State Department of Ecology requirements —
Including instream flow protection, water rights reporting, and any temporary transfer
permit conditions.

o Strict adherence to the 1996 MOA with the Swinomish Indian Tribal Community —
Tribal treaty rights are non-negotiable and compliance must be documented and reported.
. Mandatory metering and reporting — All transferred water must be metered at the
point of use and reported to PUD operations and Ecology.

. Robust stakeholder engagement — Formal public notice and comment periods
prior to program adoption and at each annual review, ensuring irrigators, tribal partners,
municipalities, and environmental groups have a voice.

o Legal review of all transfer agreements — General Counsel must review and approve
all participant contracts before execution.
o Operational kill switch — PUD staff must have authority to suspend or curtail any

transfer immediately if reservoir levels, river conditions, or customer service are
threatened, without liability to the participant.



5. What Principles Would Make the Program Work — Think about concepts for now,
description of the process will be developed later. For example, consider the factors in
applying for a lease, leaving the question of eligibility and qualification until later. Some
examples could be as follows:

e Application intervals
e Public notice
e PUD selection of participant
e Pricing
¢ Water use is metered and reported
e Program can be adjusted based on PUD’s evaluation of water supply conditions
e Other:
Commissioner Comments:
Lindquist

I think all of these are good.

Hamburg

Miller
The program’s design should prioritize clarity, predictability, and PUD control. Core
operational principles | would support:

o Annual application intervals — Participants apply each year, so the PUD can
reassess conditions, capacity, and priorities before each season.

o Public notice — A published notice period before selection ensures transparency
and fairness.

o PUD selection of participants — The Commission retains final authority to approve
participants; staff evaluates applications against defined criteria.

. Value-based pricing — Pricing should reflect the market value of the water right, not

just cost recovery, consistent with the Commission’s rate-setting authority under RCW
54.16.030.

o Metered use with real-time reporting — All transfers must be metered and
deviations from approved volumes should trigger immediate review.
o Annual program evaluation — The Commission should formally review the program

each fall, evaluating water supply conditions, participant compliance, revenue
performance, and stakeholder feedback, with authority to modify terms for the following



year.
o No multi-year guarantees — Approval for one year creates no expectation or
entitlement for future years.



6. Community Risks and Considerations — Think long-term and outside of the box. What
are the risks to the community at large, or to the Skagit River? What are regulatory,
administration and other risks? Possible responses may include:

e Regulatory approval complexity
e Potentialimpacts to river flows and fish habitat
e Perception of fairness among water users
e Administrative and monitoring costs
e Setting an expectation of future transfers
e Other:
Commissioner Comments:

Lindquist
Again | would reiterate that we need to be clear on what our metrics are that allow us to do
the transfers.

Hamburg

Miller

Long-term community risk requires honest, proactive assessment. The risks | believe
deserve the most attention are:

o Setting expectations of future availability — The greatest community risk is that
participants come to rely on PUD transfers as a permanent solution to structural water
scarcity. The policy must make clear that transfers are discretionary, temporary, and not
guaranteed.

. Regulatory complexity and legal challenge — Third parties, including other irrigation
districts, may challenge the program. The policy must be built on airtight legal authority
and documented compliance.

o Perception of fairness — If some agricultural users receive transfers and others do
not, there will be equity concerns. A transparent, published selection process is essential.
o Impacts on river flows and fish habitat — Even with Ecology approval, public

perception of harm to the Skagit River ecosystem could create political backlash. Robust
environmental monitoring and reporting will be critical.

. Administrative burden and cost — The program must be designed so that
administration and monitoring costs do not outpace revenue or divert staff resources from
core operations. Cost recovery should be built into the pricing model.

o Precedent for other utilities — A successful program here could set regional



precedent; that is a positive outcome we should embrace, not fear, provided our legal
framework is sound.



7. PUD Operational Concerns and Considerations - What concerns does PUD have and
are there any operational changes that could result from such a program? Things that we
are considering include:

e Adequate storage buffers in Judy Reservoir
e Protection of water rights
¢ Water quality concerns at low Judy Reservoir levels
e PSE electric rates when filling Judy Reservoir in response to planned transfers
e Setting an expectation of future transfers
e Other:
Commissioner Comments:

Lindquist
Nothing to add here.

Hamburg

Miller

The PUD’s operational integrity is the foundation upon which any transfer program must
rest. | would prioritize the following concerns:

o Judy Reservoir storage buffers — No transfer should be authorized unless Judy
Reservoir storage exceeds a defined minimum operating threshold that protects municipal
supply reliability.

o Water quality at low reservoir levels — The Commission should work with
operations staff to define the minimum reservoir level at which water quality begins to
degrade, and set that as a hard floor below which no transfers are authorized.

o PSE electric rate management — The cost of pumping to refill Judy Reservoir
following a planned transfer can be significant. Transfer pricing should account for these
refill costs so ratepayers are not subsidizing the program.

o Protection of senior water rights — All transfer documentation must be carefully
structured so that no action by the PUD could be construed as abandonment or
impairment of its water rights. Legal counsel must be involved in every agreement.

° Avoiding expectation of future transfers — Internally, staff and the Commission
must be disciplined about language and commitments. No verbal or written assurance of
future availability should ever be given to participants.

o Staffing and monitoring capacity — If the program grows, additional operational and
administrative capacity may be needed. The Commission should assess staffing



implications as part of each annual program review.



