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This memorandum was prepared by Geosyntec Consultants, Inc. (Geosyntec) on behalf of the
Skagit Public Utility District (PUD) to describe the PUD’s existing water right portfolio, its
previous seasonal transfers, and options for continuing or expanding those seasonal transfers. For
each option evaluated, the applicable regulatory framework is outlined, along with key advantages
and disadvantages. This memorandum is intended to support the PUD and its Board of
Commissioners as they consider the future of this program and identify the best path forward.

This memo is generally outlined as follows:
1. A high-level overview of PUD water rights and transfer history.

2. A question and answer section that may help better illuminate the complexities of water
right options available for the PUD.

3. Transfer options for the PUD’s consideration moving forward, with associated pros and
cons.

SKAGIT PUD WATER RIGHT PORTFOLIO

In 1996, representatives from regional groups including the PUD, the City of Anacortes, Skagit
County, the Upper Skagit Indian Tribe, the Swinomish Indian Tribal Community, the Sauk-
Suiattle Indian Tribe, Washington State Department of Ecology (Ecology), and Washington
Department of Fish and Wildlife (WDFW) signed a Memorandum of Agreement Regarding
Utilization of Skagit River Basin Water Resources for Instream and Out of Stream Purposes
(MOA). The signatories of the 1996 MOA agreed not to challenge the PUD’s water rights, claims,
or water right changes documented in the MOA for a 50-year period from the date of signing. The
1996 MOA also resulted in the establishment of the Skagit River Basin Instream Resources
Protection Program Rule in 2001 (WAC 173-503). This rule established instream flows for the
mainstem Skagit River and subject Cultus Mountain streams (Mundt, Salmon, Gilligan, and Turner
Creeks).
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During the wet season, the PUD typically diverts water from Mundt Creek, Gilligan Creek,
Salmon Creek, and Turner Creek into two collector pipelines that flow into its Judy Reservoir.
The diversion structures for each creek are set up on a bypass system, allowing water to flow
past thediversion(s) when Cultus Mountain minimum instream flows established under WAC
173-503-040 are unmet.

The Skagit River Diversion (SRD) was approved as an additional point of diversion for the PUD’s
Cultus Mountain stream and groundwater rights pursuant to the 1996 MOA and related water right
changes (see summary in Table 1). Consequently, the District may elect to divert water from the
SRD when Cultus Mountain stream minimum instream flows are not being met, as well as
when said flows are being met. However, several of the PUD’s water rights are subject to the
Skagit River minimum instream flows established under WAC 173-503-040.

The District is authorized to divert a maximum of 55.39 cubic feet per second (cfs) from the SRD,
or through a combination of diversions from the SRD and Cultus Mountain streams when
applicable minimum instream flows are being met in accordance with WAC 173-503-040,
and pursuant to the 1996 MOA. The District is further authorized under its senior Cultus
Mountain and SRD water rights, and the 1996 MOA, to divert a total of 40.1 cfs from the SRD
when Skagit River minimum instream flows are not met. The PUD has been steadily growing
into its water right limitations and is expected to continue doing so over an extended period as
the community grows and system demand increases. As the PUD grows, if its water right
authority remains fixed, then its temporary lease program must eventually shrink or cease;
however, it is also possible that the PUD’s water rights portfolio could increase in the future
creating additional longevity options for the lease program.

The PUD’s senior water rights and their authorized instantaneous diversion rates (Qi)
are summarized below.

Table 1. PUD Senior Water Right Authorizations

Category Source Document | Priority Date Ad(i(i;;;;e Qi

Cultus Gilligan Creek (or Skagit) SWC 411 10/10/1929 1.5

Suﬁ;::iij:ter Gilligan Creek (or Skagit) | S1-00724C | 10/30/1963 7.39

Rights Mundt Creek (or Skagit) SWC 26 9/28/1917 2.5

Mundt Creek (or Skagit) S1-00737C 10/30/1963 5.5

Turner Creek (or Skagit) Claim 9333 Pre-1917 4.3

Turner Creek (or Skagit) S1-00739C 10/30/1963 6.2

Salmon Creek (or Skagit) Claim 9332 Pre-1917 1.8

Skagit River / Skagit River Ranney Well GWP 3350 5/12/1954 8.91
Gro};‘?givtvsater Sedro Woolley Well GWP2911 | 3/26/1953 2

Total 40.1
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PREVIOUS SEASONAL TRANSFERS

Beginning in 2015, the PUD initiated temporary drought-related transfers to Consolidated Diking
and Improvement District #22 and Drainage and Irrigation Improvement District #15. Subsequent
drought transfers occurred in 2019, 2021, and 2023.

Starting in 2024, the PUD launched a three-year pilot program for seasonal, non-drought-related
transfers to these same entities, as well as Skagit Valley Farm. Seasonal non-drought transfers
were completed in 2025 and are planned to continue in 2026.

Based on the 40.1 cfs of senior water right authority available for transfer, the 2026 allocations are
planned as summarized below in Table 2.

Table 2. 2026 Planned Allocation

Category Qi (cfs) Notes
Qi Allocated to PUD Skagit River 11.62 Quantity will remain steady or increase over time (as
Diversion ’ community growth and system demand increases)
. tity will in stead d ti

Qi Allocated to Transfer Customers 13.19 Quanti y.w1 remain steady or decrease over time (as
community growth or system demand grows on the SRD)

Total Qi Allocated During Transfer 24.81 Quantity represents the sum of the two values above
Quantity represents the difference between the PUD’s Senior

. . Water Right lue bel d the Total Qi Allocated (val

Unallocated Senior Water Rights 15.29 atet lg. s (va ].Je elow) and the Total Qi . ocated (value
above); this quantity will decrease as community growth and
system demand increase

PUD Senior Water Right Qi 40.1 Fixed Quantity

An important distinction for the future of the PUD lease program is the concept of perfected and
inchoate quantities. Perfected quantities are those already put to beneficial use, but may be made
surplus by conservation or other demand reductions. Inchoate quantities are those that have not
yet been put to beneficial use and are, under the 2003 Municipal Water Law and RCW 90.03.330,
typically held “in good standing” for future use. Ecology’s current guidance suggests that that
future use must be closely linked to the “original intent” of the applicant, a concept that is largely
untested legally and debated within the regulated municipal community. The Legislature has
provided more flexibility for transfer of perfected water than those that are inchoate. The table
above summarizes water transfers and SRD allocations with respect to Qi only, which have
previously been fully perfected through past diversions by the PUD.

WATER TRANSFER FAQ

Question 1: What is the difference between a water bank versus the current PUD seasonal transfer
program?
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Answer 1: Since 2015, the PUD has primarily relied on temporary (seasonal) water right transfers
to make water directly available to local irrigators or governmental agencies (e.g., WDFW). These
transfers allow perfected water rights to be used on a short-term basis—typically for a single
irrigation season—by a known user. In essence, the PUD has been participating in annual water
marketing with a closed or select audience of participants.

A water bank, in contrast, is a more permanent and programmatic solution that enrolls existing
water rights into Ecology’s Trust Water Rights Program (Trust, RCW 90.42), and allows mitigated
uses to credit banked water to new users.

In practice, a water bank operates through a structured upfront framework that creates efficiencies
in allocation over time. First, on the supply side, a water right holder “deposits” all or part of a
water right into the bank; this water right is often referred to as a “mitigating right” and is held in
trust by the state. The deposit is typically made via Quit Claim Deed in exchange for a contract
called a Trust Water Agreement that governs the use of water from the bank and protects the water
right holders assets from relinquishment. The bank then tracks and accounts for the available
water, similar to maintaining a balance of water rights. On the demand side, new users (e.g., rural
residences, developments, industries, irrigators, etc.) can purchase, lease, or obtain mitigation
credits from the bank to legally use water upon permission from the original water right holder.

A key function of a water bank is mitigation. Each withdrawal from the bank is structured to ensure
that new water use does not impair existing water rights or reduce required instream flows, which
is a legal requirement in Washington.

In general, seasonal transfers are well suited for short-term or non-recurring needs (e.g., drought
response), or a small group of discrete partners, where a willing water right holder is available and
demand is limited. They are simpler to implement but must be processed individually each time
they are needed. They are also most effective with a small number of transactions.

Water banks, on the other hand, are better suited for long-term uses, multiple partners, consistent
partners, or growing demand. They are particularly useful in closed or highly constrained basins,
where ongoing mitigation is required for new uses. While more complex to establish initially,
water banks provide greater regulatory certainty, more efficient transfers long-term by
“preloading” many of the statutory requirements for transfer, can serve multiple users, and offer a
more scalable solution for long-term water supply management.

Question 2: Is the PUD allowed to seasonally transfer water rights for purposes outside of
municipal use (e.g., agricultural irrigation, commercial, industrial, etc.)?

Answer 2: Yes. Any transfer typically associated with municipal uses are eligible within the
family of uses authorized by the PUD’s water rights. Additionally, Ecology Policy 2030 Municipal
Water Law Policy and Interpretive Statement specifies that agricultural irrigation is considered a
municipal water supply purpose in limited circumstances. Municipal water rights held by
governmental entities (e.g., a public utility district) may include dairy use or agricultural irrigation
as a governmental purpose under an existing water right for municipal water supply purposes if:
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1. Such an entity has specific authority (e.g., specified in their organizational charter) to
provide service for those uses since the time the water right was issued, and

2. The right has been exercised to provide water for dairy or agricultural irrigation use since
its issuance.

In other words, agricultural irrigation is allowed under municipal water rights if it fits within the
original intent of the water right. This interpretation has not been litigated or challenged and may
be subject to change in the future. We note that this issue is not new within or isolated to the Skagit
area, and Ecology has approved these seasonal transfers (without issue) for the last several years.

Question 3: Do the recipients of seasonally transferred water need to have their own existing water
rights to receive water from the PUD?

Answer 3: No. Anybody can receive water from the PUD; however, they will need to construct
and permit (or have access to existing) diversion/withdrawal facilities to physically receive water.
However, we understand that Ecology prefers a framework where a lessee has an interruptible
water right and the seasonal lease is intended to backfill water during drought years. Ecology
believes this type of transfer is most aligned with its priorities given their limited staff, and they
have expressed concerns about the public interest of having transfer recipients expend significant
resources on temporary supplies.

Question 4: Can Ecology deny a seasonal transfer if, for example, a blueberry farmer wants to
plant new blueberry bushes, but only applies for one seasonal transfer? Could this create
enforcement challenges or unmet expectations in the future if the PUD discontinues seasonal
transfer, or if the water is otherwise unavailable from another party?

Answer 4: Ecology evaluates seasonal water right changes based on the following criteria:
1. Is the water physically and legally available?
2. Is the proposed use beneficial?
3. Will the proposed use impair senior water rights?
4

Is the proposed use detrimental to the public interest?

All four criteria are evaluated for transfers from surface water to groundwater, or in water
banking under the trust statute (RCW 90.42). However, under the Supreme Court case Pend
Oreille PUD v. Ecology, for transfers from surface water to surface water, the public interest,
beneficial use, and physical/legal availability tests are not applied. Rather only impairment is a
consideration.

Denying a seasonal transfer to a blueberry farmer based on the temporary nature of the
authorization relative to the crop’s long-term water needs would typically fall under the “public
interest” criterion. So even though Ecology may dislike or seek to discourage such transfers,
Ecology’s ability to deny a downstream surface-to-surface transfer may be limited.

Question 5: Can Ecology approve multi-year seasonal transfers (e.g., 3-5 years)?
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Answer 5: Yes, Ecology may approve multi-year transfers at their discretion. Ecology’s
Northwest Regional Office has indicated that it may be possible for the PUD to perform multiple-
year leases, which could streamline future administrative processes. This is a variation on the
Large Area Permit model to gain efficiencies over single-year transfers.

Question 6: Is there risk for the PUD in limiting who may participate in future temporary transfer
of water rights?

Answer 6: Yes. PUD surplus water rights are public assets. Some may argue there should be a fair
and competitive way to access that water. Would the PUD deny someone who was willing to pay
more? Would the PUD deny someone who was willing to pay the same, but made their request
known earlier? Would the PUD deny someone who created more local benefit (e.g. environmental,
jobs, taxes)? Other public entities have chosen markets, or first-to-request, or fixed price models
that update with costs over time to level the playing field and avoid inadvertent negative optics on
these types of questions.

FUTURE PROGRAM OPTIONS

If the PUD seeks to continue leasing water to non-municipal (e.g., agricultural, industrial, etc.)
users or expand the program to other uses, the following section details various options, their
permitting frameworks, and relative pros and cons.

1. Annual Seasonal Transfers (Status Quo)

Under this approach, the PUD would continue to implement temporary water right transfers on a
year-to-year basis.

a. Pros:

e Maintains flexibility, allowing the PUD to evaluate continuation of the program
annually.

o Aligns with Ecology’s established processes and regulatory comfort level and are likely
to continue to be approved.

e Limited upfront effort relative to developing new permitting frameworks.

b. Cons:

e May be more expensive long-term, and administratively inefficient due to recurring
approvals.

e Requires repetitive coordination and documentation each year.

o Introduces uncertainty for water users seeking longer-term reliability.

2. Large Area Permit, Multi-Year Change, or Permanent Change Model

A half-measure towards water banking but not requiring the use of the Trust program is a Large
Area Permit or longer-term change model. These offer some greater efficiency than the current
program. A Large Area Permit is a single water right authorization issued by Ecology that allows
water use across a defined geographic area under one regulatory approval. It can include a ceiling
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on water use tied to available mitigation each year. In this case, one of the PUD’s repeat customers
could apply for a permanent Large Area Permit with a mitigation condition that requires reporting
on available mitigation acquired in any given year. In other words, instead of applying for seasonal
transfers to District 22 each year, District 22 could obtain a permanent Large Area Permit with a
mitigation availability reporting requirement, which District 22 and the PUD could simply report
to Ecology. Water transfers under this scenario are not permanent and would put the onus on the
customer (e.g., District 22) to report their mitigation source annually and find/report on a new
mitigation source if PUD water became unavailable in the future due to increased population and
system demand on the SRD.

Another variation to this model is the PUD could apply for a permanent change to add the
downstream points of diversion to its own water right(s). The former is a new water right while
the latter is a change authorization. A change could be structured so that seasonal transfers decrease
over time as population and system demands increase.

A final variation is to apply for a multi-year change (but not permanent) which could be a stepping
stone to the options above, and allow greater Ecology comfort in these models than exists today.
a. Pros:

e Represents a step toward a programmatic approach similar to water banking, without
placing water into trust.

e Reduces or eliminates the need for recurring seasonal transfers, many of the
requirements of which are repetitive and of diminishing value over time.

o Streamlines administration once established (e.g., annual reporting or notification to
Ecology rather than individual annual approvals).

e May allow permanent incorporation of certain diversions into the PUD’s water rights
portfolio.

e Works best with common repeat customers.

b. Cons:
e Requires more upfront technical, legal, and regulatory effort to establish.
o Higher initial cost and implementation timeline.

o Potential resistance from Ecology due to reduced annual oversight (i.e., a potential
political challenge). This model has been used successfully in other regions but it is
unclear whether Ecology’s Northwest Regional Office (NWRO) has the interest for
such a model.

3. Water Bank

Establishing a water bank would allow the PUD to manage and reallocate water rights within a
defined framework. It creates an additional relinquishment protection; trust water rights are exempt
from relinquishment, and there has been some erosion of the applicability of the municipal
relinquishment exemption through recent Ecology policy and unresolved case law.
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a. Pros:

Provides a well-established legal pathway for water use in closed or supply-constrained
basins.

Reduces permitting complexity and risk compared to individual transfers.
Enables flexible reallocation of existing water supplies.

Can support environmental objectives, such as instream flow protection.
Trust water rights provide more favorable relinquishment protections.

More efficient and streamlined than the annual seasonal transfer process, if the PUD
plans to make this a long-term business practice over the next several decades.

b. Cons:

Administrative burden on the PUD and Ecology to establish and oversee the program.
Uncertain timeline and potentially higher upfront costs.
Requires substantial initial planning, coordination, and stakeholder engagement.

Potential resistance from Ecology due to reduced annual control, and uncertain
receptiveness by Ecology NWRO given the lack of banks in their region.

LIMITATIONS

Work for this project was performed for the Skagit PUD (Client), and this letter was prepared in
accordance with generally accepted professional practices for the nature and conditions of work
completed in the same or similar localities, at the time the work was performed. This letter does not
represent a legal opinion. No other warranty, expressed or implied, is made.

All reports prepared by Geosyntec Consultants, Inc. (Geosyntec) for the Client apply only to the
services described in the Agreement(s) with the Client. Any use or reuse by any party other than
the Client is at the sole risk of that party, and without liability to Geosyntec. Geosyntec’s original
files/reports shall govern in the event of any dispute regarding the content of electronic documents
furnished to others.
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